Naturally Confusing Consumers: Implied Federal Preemption of State Claims Regarding False and Misleading Food Product Labels by DeVeau, Taryn
March 29, 2012 (/full-blog/2012/03/naturally-confusing-consumers-implied.html)
Naturally Confusing Consumers: Implied Federal
Preemption of State Claims Regarding False and
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Consumers have become increasingly conscious of eating nutritious food, and food product
manufacturers have profited from consumers that confuse foods labeled “Natural” with those
labeled “Organic.”[1] (file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog
Posts/2L/DeVeau, Taryn/2012/#_edn1) “Organic” foods have specific USDA certifying criteria,
whereas “Natural” foods do not.[2] (file:///C:/Users/Steve/Dropbox/Education/Law
Journal/Blog/Staffer Blog Posts/2L/DeVeau, Taryn/2012/#_edn2) Consumers’ health conscience
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craze has created a $22.3 billion market niche for foods labeled “Natural,” resulting in an
increase in class action lawsuits claiming such food labeling is false and misleading.[3]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn3)
According to Stephen Gardner, litigation director for the Center for Science in the Public
Interest, “Natural” food labeling claims comprise the largest litigation area of food labeling
claims, and this trend has been influenced by the failure of courts to find state claims preempted.
[4] (file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn4) The failure to find preemption is largely a consequence of the FDA’s refusal
to define the term “Natural.”[5] (file:///C:/Users/Steve/Dropbox/Education/Law
Journal/Blog/Staffer Blog Posts/2L/DeVeau, Taryn/2012/#_edn5) Currently, the FDA’s informal
policy is still in place, which allows use of the term unless the food contains added color,
artificial flavors, or synthetic substances.[6] (file:///C:/Users/Steve/Dropbox/Education/Law
Journal/Blog/Staffer Blog Posts/2L/DeVeau, Taryn/2012/#_edn6)
Some foods whose “Natural” status has been questioned include Snapple, Healthy Choice pasta
sauce, Skinnygirl Margarita, Ben and Jerry’s, and Wesson cooking oils.[7]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn7) A recent lawsuit filed against Kashi claims the labels are intentionally
misleading because they contain synthetic and unnaturally processed ingredients.[8]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn8) The alleged synthetic substances include “prescription drugs, irradiated
substances, pesticides, and federally declared hazardous substances.”[9]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn9)
The Nutrition Labeling and Education Act (“NLEA”) of 1990 was added to ensure consistency
with a national standard and to preclude states from adopting inconsistent requirements.[10]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn10) The NLEA contains an express preemption provision, 21 U.S.C. §343-1,
providing that states must not have food labeling requirements that are not “identical” to the
FDCA.[11] (file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog
Posts/2L/DeVeau, Taryn/2012/#_edn11)
“The NLEA states that it ‘shall not be construed to preempt any provision of State law, unless
such provision is expressly preempted under [21 U.S.C. §343-1(a)] of the [FDCA].”[12]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn12) Courts have analyzed this section in different ways. Some courts have
found the statement to mean that only express preemption is possible. The California Supreme
Court stated that the “preemptive scope” of §343-1 was only intended to cover “the plain
language of the statute itself.”[13] (file:///C:/Users/Steve/Dropbox/Education/Law
Journal/Blog/Staffer Blog Posts/2L/DeVeau, Taryn/2012/#_edn13) The court in Holk found that it
is possible to find implied preemption based on “provisions of federal law other than the
NLEA.”[14] (file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog
Posts/2L/DeVeau, Taryn/2012/#_edn14)
In Holk, the court found the claims against Snapple that its products were not “Natural” because
they contained High Fructose Corn Syrup were not impliedly preempted because the FDA has
not officially defined the term.[15] (file:///C:/Users/Steve/Dropbox/Education/Law
Journal/Blog/Staffer Blog Posts/2L/DeVeau, Taryn/2012/#_edn15) However, in Thomas Mason v.
Coca-Cola Co., the plaintiff claimed that “Diet Coke Plus” is misleading because “Plus”
indicates an added amount of vitamins and minerals.[16]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn16) The term “Plus” has been precisely defined in FDA regulations.[17]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn17) The court found that in order to find implied conflict preemption, more
than just a regulation defining the term is necessary.[18]
(file:///C:/Users/Steve/Dropbox/Education/Law Journal/Blog/Staffer Blog Posts/2L/DeVeau,
Taryn/2012/#_edn18) Here, even if the FDA defined the term “Natural,” it is not guaranteed
courts would analyze the issue consistently. It is necessary for courts to resolve the uncertainty
regarding implied preemption analysis of food labeling claims in order to benefit both food
manufacturers and consumers.
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